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PRODUCT PATENTS I 
I I 

By K. P. MCELROY 

Once in every so often somebody of a guileless turn 
of mind asks me what a “product patent” is and i t  
rather peeves me, for one can’t define the non-existent. 
There is not, never was, and likely never will be a 
“product patent :” a patent on a product as a product. 
The law does not authorize any such patent. We 
who concern ourselves with patents, like other special- 
ists, have an argot of our own, and our words and 
phrases are not always what they seem. We are 
much interested in certain legal relationships between 
a process and its product; and we chatter considerably 
of product claims, and even of product patents, when 
we are really talking about claims for a composition 
or for an article. And the innocent bystander, taking 
our vocabulary for his own, goes away with the im- 
pression that  a patent can be had on some disembodied 
ghost of a “product;” and then he comes around and 
bothers me with his mental nebulosities. 

The statute under which we work says hothing 
about a product, but i t  does define as patentable 
“any new and useful ar t ,  machine, manufacture or 
composition of matter.” Four statutory classes are 
established and anything patentable must be included 
in one of these four classes. An “art” is a process or 
method: a way of doing things; and it  always results 
in a product. This product may be a machine or a 
manufacture or a composition of matter. I t  is not 
patentable unless it is one of the three. Conversely, 
any machine, or any manufacture or any composition 
of matter is a product; i t  is a product of some “art.” 
A process may be novel and the product old, as in a 
new way of making flapjacks; or both the process and 
the product may be new. In  the latter event the 
process and the product may be, and usually are, the 
result of the same mental inventive act ;  but since they 
are in separate statutory classes they are, legally, 
different inventions and must be separately patented; 
either as different claims in the same patent or as 
claims in separate patents-the product of course 
being claimed as what it is, as  a machine or a manu- 
facture or a composition. Being separate inventions, 
each must stand on its own legs; and the patentability 
of the one is in no way affected by  the patentability 
of the other. No matter whether the product is a 
machine, or an article or a composition, t o  be patent- 
able i t  must be novel in and of itself, and irrespective 
of any novelty in the process by which it is produced. 
A composition may be a mechanical mixture or a 
chemical compound; and i t  may be novel because 
things are brought together which were never brought 
together before, or because they are assembled in a 
new way (as in a coated granule) or because, though 
old in make-up, the composition is in a new condition 
or state; because i t  has some different form, or char- 
acteristic, or property. It does not matter wherein 
the novelty resides as long as  the composition is new 
and useful. But if i t  is new, then the novelty must 
be capable of being pointed out in some way; these 

must be a test or a characteristic which can be utilized 
to  show that  the alleged new composition is indeed 
new; i t  may be because it is pink, or is soluble in al- 
cohol, or has a particular melting point or almost 
anything. If there is no test and no characteristic 
which will differentiate it from an old thing which the 
public has the right t o  use, then i t  is the same as the 
old thing. As a matter of common sense, if the new 
thing cannot be differentiated from the old thing then 
there is no difference. And it cannot be made differ- 
ent by talking about its past history; by reciting differ- 
ences in the process by which i t  is made. That  par- 
ticular experiment in patent law was made by the 
Badische at  the time of the alizarine synthesis when 
i t  claimed “artificial” alizarine as a new composition. 
The Supreme Court remarked, in effect (Cochrane os. 
Badische, 111 U. S. 2 g 3 ) ,  that  if the new artificial 
alizarine was exactly the same thing as the old natural 
alizarine then i t  was exactly the same thing and calling 
i t  “artificial” did not make i t  different. Of course, 
sometimes we have to  characterize substances by ad- 
jectives which look a little process-y because they 
happen also to  be past preterits of verbs, as in talking 
of a boiled ham or a fried egg or wrought iron, but 
this does not militate against the general proposition 
that  a thing to  be patentable must be differentiated 
from old things by stating its properties or its charac- 
teristics; and that  i t  must be new in itself and not new 
because of the process by which i t  was made, i. e., 
i t  is not made novel by being a “product.” 

I regret t o  say tha t  the nebulous-minded gentle- 
men with their misconception of “product patents” 
instead of merely infesting my office, are getting into 
print and into Congress. And in this there is a certain 
danger. Mrs. Malaprop was a very pleasant lady; 
but i t  was not safe to  entrust any business to  her. 
In  the present mood of Congress and the people, a 
proposition to  revise the multiplication table, if backed 
by a good patriotic showing, might slip through. 
And these gentry wish t o  abolish “product patents” 
feeling in some vague way that  this will hurt Germany 
and help us. I do not see how i t  will do either; but  
I am somewhat hampered by my inability to  grasp ex- 
actly what they mean by a “product patent” anyway. 
If they mean “product” in its legitimate ordinary 
sense, then the proposition is an absurdity because it 
is to  abolish all patents save patents on processes. 
For everything that  man can make is a product, and 
i t  is a product of a process of making: perhaps a 
patentable process and perhaps an unpatentable one; 
but still a process. 

However, being something of a mind-reader, albeit 
my education in this line was somewhat neglected, 
I surmise that  what is actually meant is the abolition 
of patents on the products of really-and-truly chemical 
processes. If this be so, i t  leaves intact two more of 
our statutory classes since a machine and a manu- 
facture are commonly products of mechanical or 
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physical methods; but i t  makes the fourth class, the 
composition of matter, look like the remnants of the 
shell-shot cathedral a t  Rheims, with patentability 
hanging on by an eyelash. I t  is not abolished-not 
all of i t ;  just most of it. Some compositions will be 
patentable and some not-those whose pedigree is 
in any way tainted with the “chemical.” A little 
chemistry will damn a thing quite as effectually as 
a great deal since courts will not draw distinctions 
between much and little, that  being purely a “question 
of degree.” The alibi of the guiltless inventor would 
have to  be absolute, and there might be some difficulty 
of proving i t  in the absence of any universally accepted 
definition of “chemical.” At present neither I nor 
anybody else can write an impeccable definition of the 
word, one which would stand fire in court. I do not 
even know, for example, whether dissolving sugar in 
water is a “chemical” process. 

Shifting the anathema to “chemical compound” 
does not help any, since if a chemical compound is 
something resulting from chemical action (which is 
as good a definition as any) we come out the same 
hole we went in, with the additional burden of de- 
fining a “compound.” In  a general way I know 
what a compound is; we all do. It is a body composed 
of two or more elements united in definite proportions, 
which, however, is just as  true of type metal as of 
aniline; or, for that  matter, of any good uniform grade 
of cast iron. 

I fear me that  any attempt to  sort out the chemical 
goats from the physical sheep in the composition of 
matter class would prove like the task of hunting polar 
bears in purgatory-“apt t o  be arduous in detail and 
disappointing in result.” There are too many hybrids, 
goatish sheep and sheepish goats. It would be simpler 
t o  abolish the whole class a t  one fell whack. But I 
do not understand anybody wants to do this. So 
far as I understand, the chemist is the only chap i t  is 
meant to  ostracize; and even he may escape if he does 
not have intelligence to  know what is happening when 
he stews two things together. 

Despite the present popularity of class legislation, 
being a hidebound Republican I do not like i t ;  and as 
a chemist I object to  being the class if the legislation 
is discriminatory against me. To  deprive the chemist 

of his reward for his labor by taking away his “product” 
claim (whatever that  “product” claim may be) is the 
same to  him as depriving the machjnist of his claim 
to  his machine or the weaver t o  his new article in 
the way of a fabric. It is not good equity; and moreover 
i t  is not good sense. The object of the patent laws 
is to  promote the progress of science and the useful 
arts, and that  they have fulfilled their mission is be- 
yond a peradventure. Why stop now and stop in a 
single science? For 125 years (to be exact, since 
Feb. 21, 1793) the chemist has been as much entitled 
to look forward for reward for what he did as any- 
body else; he read his title just as clear as  did the 
machinist. Maybe I am biased, and very likely I am, 
but I can’t, for the life of me, see wherein there is any 
legal or equitable difference between the standing of 
the chap who puts together an alkyl radical and an 
aryl radical to  make a new drug or a new dye and the 
man who puts together levers and keys to  make a new 
typewriter. That  the product of one is sold in a bottle 
and the product of the other in a box is not material. 
Any argument tha t  seeks to  discriminate between them 
is as lop-sided as a crane; and I don’t like being on the 
wrong side of the lop. It is a t  least as much an ob- 
ject t o  the public to encourage the chemist by  patents 
as i t  is t o  encourage the machinist. Both are human 
and, commonly, poor, and neither is going to  strain 
his ingenuity working nights unless he sees a patent 
ahead. 

Running through all this “product patent” talk 
like a rotten streak in a mushy banana, is the idea 
that  the chemist who creates a new drug or dye tha t  
becomes a public necessity as soon as its creation and 
existence are known to the public is guilty of creating 
public necessities t o  his own profit, and he ought to  
be discouraged; or if he won’t be, then he should not 
be allowed t o  make the profit-which sounds like a 
curious piece of mental perversion, worthy of the 
gentleman who habitually stood on his head to  peel 
the apple dumplings; bu t  I am not gilding the lily any 
in reproducing it-far from i t ;  I am merely condensing 
and Englishing certain actual arguments which have 
been made. 

WASHINGTON, D. C. 
February 18, 1918 

ORIGINAL PAPERS 
SULFITE TURPENTINE 

By A. W. SCHORGER 
Received February 5 ,  1918 

During the recovery of the sulfur dioxide, in the 
manufacture of pulp by the sulfite process, a small 
amount of oil collects on the surface of the liquor in 
the separator and is known as sulfite turpentine. 
The oil varies in color from pale yellow to  black and 
is frequently strongly impregnated with sulfur dioxide. 
Various mills have reported a recovery of 0.36 to  I .  o 
gal. of turpentine per ton of pulp. The specjes of 
wood employed in order of their importance are spruce, 

balsam, and hemlock. I t  has been reported that  no 
oil is obtained from cooking hemlock. 

The United States produced 1,027,000 tons of 
sulfite pulp in 1909 and Canada produced 470,948 
tons in 1916. The present annual production in the 
two countries exceeds 1,500,ooo tons. Granting a 
recovery of only 0 . 5  gal. per ton, there should be 
available annually about 750,000 gal. of this turpen- 
tine. 

Klasonl appears t o  have first called attention to  
1 Ber., 88 (1900). 2343; cf. Kondakow and Schindelmeiser, Chem.-Zk?., 

80 (1906), 722; Kertesz, Ibid. ,  40 (1916), 945. 


